Mahatma Gandhi Mission

N-6 CIDCO, Aurangabad 431 003
Tel : 0240- 6601100, 2483401, Fax 0240-2484445, 2487727

e-mail : mgmadmn@themgmgroup.com
website : www. themgmgroup. com / www. mahatmagandhimission.org

Ref : MGM/Admn/ ¢ /S Date : 08-05-2012

Prof. S. K. Bandi _ﬂL

Co-ordinator Secretary

Association of Unaided Engineering Colleges
C/o.K. K. Education Society

Vidyanagari, Amrutdham

Nashik 422003

Sub : Payment of Gratuity to teachers as per Payment of
Gratuity Amendment Act, 2009.

Dear Sir,

In the meeting of the Association held on 06-05-2012 at Pune the above matter was
discussed. | am herewith enclosing a copy of the amendment to Payment of
Gratuity Act, 1972 made in the year 2009, by which a teacher is not only an
employee but also entitled to get gratuity with retrospective effect from 03-04-1997.
A decision in writ petition No.3415/2011 in this regard of Bombay High Court
Bench at Nagpur delivered on 21-02-2012 confirming the facilities to be extended to
teachers is enclosed.

Thanking you,

mk\‘ Yours faithfully,
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Payment of Gratuity Amendment act, 2009
Act No. 47 of 2008] (315t December 2009)

Rreamblo.- An  Aq further 6  amend the Payment of Gratuity  Act, 1872,
Be it enacted by Parliament in the Sixtieth Year of the Republic of India as T

1. Short title and commencement.- (1) This Act may be called the Payment of Gratuity (Amendment)
Act, 2009,

(2) It shall be deemed to have come into force on the 3rd day of April, 1997,

2. Amendment of Section 2.- In the Payment of Gratuity Act, 1972(39 of 1872) (hereinafier referred to
as the principal Act), in section 2, for clause (e), the fol!cwin_g clause shall be substituted, namely:—

(e) "empioyee” means any person (other than an apprentice) who is employed for wages, whether the
terms of such amployrn_en! aré express or implied, in any ki.nd of work._manual or otherwise, in or in

notificaticr; shall be valid and shall be deemed always fo !;ava been valid as if the F;ayment of Gratuity

(Amendment) Act, 2009 had been in force at all material times and the gratuity shall pe payable
accordingly:

Provided that nothing contained in this section shal| extend, or be Construed to extend, to affect any
Person with any punishment or Penaity whatsoever by reason of the non-payment by him of the gratuity
during the period specified in this section mlchahanbecomedualnpursumr:e ofmesaidnotiﬁeaﬁon.'.
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2012 LLR 417 \'/

BOMBAY HIGH COURT

Hon'ble Mr. R.K, Deshpande, J.
W.P. No. 341522011, D/-21-2-2012

For Petitioner; Mr. S.G. Jagtap ’
For Respondent No. kMr. ST, Harkare, Advooate.
Fer Respondent No.2& 5. v.8. Jaiswal, AGP.
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418 Vidarbha Youth Walfare Institution (Society) vs. Pradipkumar S/o Ramchandrarao Lambhate LLR

( IMPORTANT POINT =

B In view of amendment of 2009
in the Payment of Gratuity Act, a
teacher is not oaly an ‘employee’
but also entitled to gratuity with
retrospective effect since

L_3.4“199"1. J

JUDGMENT

PER R.K. DESHPANDE, J.—1. Rule, made return-

aole forthwith. Heard Shri Jagtap, the learned coun- 1

sel for the Ppetitioner; Shri Harkare, the learned
counsel for respondent No.1; and Snyri Jaiswal, the
learnad AGP for respondent Nos. 2 and 3,

nges the judgment and orcer
Gaied 29-5-2010 passed by the Controlling Author-
ity under the Payment of Gratuity Act, 1972 and the
Assistant Labour Commissioner, Amravati in Case

period from 31.10.2005 10 31.1.2009 and the adq&-
tional interest of Rs. 27,872 at the rate of 10% per
annum with effect from 31.1.2009 1o 22-10-2009,
The petition also challenges the judgment and or-
der dated 23.3.2011 passed by the Appellate Au-
thority under the Payment of Gratuity Act, 1972 in
Appeal No. PGAB0/2010 confirming the judgment
and order passed by the Controlling Authcrity,
3. Respondent No, Pradipkumar Lambhate was
appointed as Principal of Social Work College run
by the petitioner-Society on 10-5-1995. He retired
on atlaining the age of Superannuation with effect
from 31-5-2005. Upon his retirement, he submitted
an application on 20-9-2008 to the Controlling Au-
thority under the Payment of Gratuity Act, 1972
aeekhgndrecﬁmtomapeuﬁoner-&qwm
mkoﬂwpaymemotgmluityalongwimm
thereon, As pointed out earlier, the said application
was allowed by the Controlling Authority and the
azpeal agains! it, has been tﬂsm&mgym:lppu-
Iate . Hence, this petition by the 2
tTheonlytamﬁonurgad by Shri Jagtap, the
counseifofﬂwpeﬂﬂonsr.intmamh
No.1 is a Teacher and not covered
by the definition of “einployee” under Section 2(e)
of the Payment of Gratuity Act, 1972 (for short, “the
aaidAcnandMnmthepwﬁsionsofmesaidAcl
mnotapplimbb.msva.'y Question fell for con-
sidemﬂonofﬂwApexCourt Inthededsbnlnthe
case of Pt Primary Teachers’ A.so-
ciation v. Administrative Officer & Ors., reported in
JT 2004(2) SC 27. The Apex Court has considered

the definition of “employee”, as it stood then, which
is reproduced below:
‘2(e) ‘employee’ means any persson (other
than an apprentice) employed on wages, in any
esiablistiment, factory, mine, oilfield, plantation,

such employment are express or implied, [and
whether or not such person is employed in a
managerial or administrative Capacity, but does
l not include any such persen who holds a post
under the Central government or a Stale govem-
ment and is governed by any other Act or by any
rules providing for Payment of gratuity).”
The contention that the Teachers should bo treated
as included in the expression ‘unskilled' or ‘skilled’,
was rejected. It was held that the Teachers are also
not emploved in 'managerial’ or ‘administrative’ ca-
padty.andoccasionajty.evenitﬂmydosomad-

"25. The legislature was alive 10 various kinds
of definitions of word ‘employee’ contained in
various previous labour énactments when the
Acl was passed in 1972, If it intended {0 cover in
the definition of ‘employee’ all kinds of employ-
ees, it could have as well used such wide lan-

|

1972 reinforces our conclusion that teachers are
cleariy not covered in the definition.”
& Subsequentbﬂwaforesaiddedsbno!menﬂpox
Count, an amendment was introduced 1o the defini-
tion of ‘employee’ by the Payment of Gratuity
(Amendment) Act, 2009, which was brought into
force on 3-4-1997. The amended definition of .em-
ployee' under Section 2(e) runs as under:
T "2(e) "employee” means any person (other
than an apprentice) who is employed for wages,
vhelher the terms of such employment are ex.
press or implied, in any kind of work, manuaj or
otherwise, in or in Connection with the work of a

o —
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emment or a Stale Government and is governed
by any other Act or by any rules Providing lor!-
payment of gratuity " |
Section 3 of the Amendment Act inserted in Section ‘

13-A s repreduced below:

13A. Validation of Payment of gratuity,—
Nolwﬂhslanding anything contained in any judg-
ment, decree or order of any court, for the period
commencing on and from the 3rd day of April,
1997 and ending on the day on which the Pay-
ment of Gratuity (Amendment) Aci, 2009, re-
ceives the assent of the President, the gratuity
shall be payable 1o an employee in pursuance of

6. Thie Objects ang Reasons of the Payment of Gra.

tulty (Amendment) Act, 2009 being relevant, are
also reproduced below:

wﬂf:orﬁiddonmw.ﬁuno(cjofubﬂc-
ﬂontajofSecﬂonldﬂnuldAd
Central Government 1o apply the provisions of
mesaidk:tbynoﬁﬂcaﬂonhtheoﬂbwﬁazem
~ 1o such other establishments or class of estab.

emp
ten or more persons by nollﬁcaﬁonotmsaov-
amntoflncﬁa'nllwwmsnyofhbowand

Pradipkumar Sro Rm_maT':Ee-aTe_o Larﬂ'u'riai;s 3

2. The Hon'bie Supreme Coun N 1S wagmens
in Civif Appeai No. £3eg of 2001, datee e » N
January, 2004, in Ahmedaban R, Cnmeey
Teachers' Assn. V. Administranve Cificar, 1200
18CC 755 - 2004 SCC L8] 308 nag fiév g
it i was €xtended 10 cover in e e 4, of
‘employee’, ay Kina of employees it cop Nave
as well used such wige language as i con
tained in clayse (1) of Section 2 S the Emgioy
ees’ Provident Funds and Miscellaneous Proy-
sions Act, 1952 which defines ‘employes’ 1o
mean any person who is empioyed for wages in
any kind of work, Mmanual or otherwise, in or in -
connection with the work of an establishment. it
had been held that non-use of such wige lan-

S.ThaBiHaaakato!dﬂm!m!bowl’bho
tives”

p 2
Employment vide Number 8. 0. 1080, dated the || ihe Employees’ Prevident Fungs Act, 1952 50 as to
3rd April, 1997, include a Teacher within the meaning of ‘employeg’
135 — April, 2012
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under Section 2(e) of the Payment of Gratuity Act,
1972. Taking a note of such observation, the Legis-
lature has amended the definition of £employee* un-
der5acnon2{e}ofthoaaldhclnﬁ1h effect from
3.4.1997, which is in tune with the observations

. Hence,
view taken by the A: inorities below,

a.lnmrem.ﬂmpembnladsmissad.ﬂuleisds-
d'la.rgad.Noorderastocosis-

420 Mgt. Glam Brook Estate, Salem vs. Plantation Officer, Plantation Office & Anr, LLR
—— " Ration

in the

s = EF B ST

ALY oy, lr)

IMPORTANT POINTS
—————="_FUINTS

the female employes, as

by tha Minimum Wages

—

Plantation Estate

2012 LLR 420 —[
MADR#
Hon'ble My,

tate, delivared a chijdq 22.7.2005 and subse-
quently claimed mate benefit supported by
§ certificate - Plantatic Officer firstly de-
nied the benefit but su} - allowed the
same stating that the pe\; was employing
more than ten workers abd the Act was appli-
cable - Petitionar : orcer allowj
maternity benefit — 1.
the order holding that the e ployees being coy-
ered by the Plantation Lapg and that

For Petitioner: Mr. D. Shivakumara
Forﬂmonmthfo.ano Appeara

PER\ K. CHANDRU, g1 The petitioner is the

manajement of a Tea Estate at Yercaud, In this writ
petition) they have come forward to challenge an

fim stay was g
there is noth

der has been

axsed by the first respondent Inspector of
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